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DECISION AND ORDER
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JURISDICTION

On October 8, 2019 appellant, through his representative, filed a timely appeal from an
August 7, 2019 merit decision of the Office of Workers’ Compensation Programs (OWCP).
Pursuant to the Federal Employees’ Compensation Act? (FECA) and 20 C.F.R. §§ 501.2(c) and
501.3, the Board has jurisdiction over the merits of this case.

L1n all cases in which a representative has been authorized in a matter before the Board, no claim for a fee for legal
or other service performed on appeal before the Board is valid unless approved by the Board. 20 C.F.R. § 501.9(e).
No contract for a stipulated fee or on a contingent fee basis will be approved by the Board. Id. An attorney or
representative’s collection of a fee without the Board’s approval may constitute a misdemeanor, subject to fine or
imprisonment for up to one year or both. 1d.; see also 18 U.S.C. §292. Demands for payment of fees to a
representative, prior to approval by the Board, may be reported to appropriate authorities for investigation.

25 U.S.C. § 8101 et seq.



ISSUE

The issue is whether appellant filed a timely claim for compensation pursuant to 5 U.S.C.
§ 8122(a).

FACTUAL HISTORY

On March 18, 2019 appellant, then a 63-year-old retired rural carrier, completed an
occupational disease claim (Form CA-2) alleging that he sustained bilateral shoulder rotator cuff
tears and bilateral shoulder impingement due to factors of his federal employment. He indicated
that he first became aware of his condition and attributed it to factors of his federal employment
on April 12, 2016. The Form CA-2 bears an “employing establishment received” stamp dated
April 15, 2019. Appellant noted that he delayed filing his occupational disease claim because he
did not have a doctor willing to handle a workers’ compensation case. On the reverse side of the
claim form, the employing establishment noted that he separated from federal employment on
April 29, 2016 and first reported his condition to his supervisor on May 8, 2019.

In an accompanying narrative statement, appellant recounted that, his daily duties as a rural
carrier included routing/casing letters for approximately two to three hours. He noted that this
involved continuous standing, twisting, turning, and reading over the shoulder. Appellant also
reported that he was required to lift trays of unsorted mail weighing between 15 to 30 pounds. He
related that after routing letters, he routed, bundled, and loaded letters, magazines, and small
parcels. Appellant noted that these tasks required continuous reading over the shoulder, bending,
standing, stooping, twisting, reaching, and lifting. He indicated that he had to lift parcels and trays
weighing up to 70 pounds. Appellant also stated that he delivered mail approximately five to six
hours per day. He reported that this task involved walking, climbing, twisting, turning, bending,
reaching, lifting above the shoulder, and stooping. Appellant noted that he also had to unload mail
at the end of his shift which required lifting, twisting, stooping, bending, and turning.

In a November 26, 2018 report, Dr. Mark Seldes, a Board-certified family practitioner,
related appellant’s history of bilateral shoulder conditions. He noted appellant’s daily
requirements as a rural carrier and reviewed his medical record, including reports from different
doctors and diagnostic testing. Dr. Seldes diagnosed bilateral shoulder rotator cuff tears and
bilateral shoulder impingement. He opined that appellant’s shoulder conditions “came directly
from his work][-]related duties.”

In a May 8, 2019 letter, the employing establishment controverted appellant’s claim
asserting that appellant waited more than three years to file his claim and was no longer employed
with the employing establishment.

In a May 24, 2019 development letter, OWCP informed appellant that the evidence of
record was insufficient to establish his claim, noting that it did not appear that his claim was timely
filed. It advised him of the type of factual and medical evidence needed and provided a
questionnaire for his completion. OWCP afforded appellant 30 days to submit the necessary
evidence.



In a June 11, 2019 letter, appellant’s representative responded to OWCP’s development
letter. He asserted that appellant mailed his Form CA-2 on March 23, 2019 and that the employing
establishment received it on “April 13, 2019,” not on May 8, 2019 as the employing establishment
alleged. Appellant’s representative attached partially legible certified mail receipts and documents
with his letter.

By decision dated August 7, 2019, OWCP denied appellant’s claim finding that he failed
to file a timely claim within the requisite three-year time limit under section 8122(a) of FECA. It
found that the date of last exposure was April 29, 2016 and that appellant did not file his
occupational disease claim until May 8, 2019, the date on the Form CA-2 that the employing
establishment indicated that appellant first reported his condition to his supervisor.

LEGAL PRECEDENT

An employee seeking benefits under FECA® has the burden of proof to establish the
essential elements of his or her claim, including the fact that the individual is an employee of the
United States within the meaning of FECA, that the claim was timely filed within the applicable
time limitation period of FECA,* that an injury was sustained in the performance of duty as alleged,
and that any disability or medical condition for which compensation is claimed is causally related
to the employment injury.®> These are the essential elements of each and every compensation claim,
regardless of whether the claim is predicated upon a traumatic injury or an occupational disease.®

The issue of whether a claim was timely filed is a preliminary jurisdictional issue that
precedes a determination on the merits of the claim.” In cases of injury on or after September 7,
1974, section 8122(a) of FECA provides that an original claim for compensation, for disability or
death must be filed within three years after the injury or death.®

In a case of occupational disease, the time for filing a claim begins to run when the
employee first becomes aware, or reasonably should have been aware, of a possible relationship
between his or her condition and his or her employment. Such awareness is competent to start the
limitation period even though the employee does not know the precise nature of the impairment or
whether the ultimate result of such affect would be temporary or permanent.® Where the employee
continues in the same employment after he or she reasonably should have been aware that he or

3 Supra note 2.
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she has a condition which has been adversely affected by factors of federal employment, the time
limitation begins to run on the date of the last exposure to the implicated factors.’® Section 8122(b)
of FECA provides that the time for filing in latent disability cases does not begin to run until the
claimant is aware or by the exercise of reasonable diligence should have been aware, of the causal
relationship between the employment and the compensable disability.! It is the employee’s
burden to establish that a claim is timely filed.*?

ANALYSIS

The Board finds that appellant filed a timely claim for compensation pursuant to 5 U.S.C.
§ 8122(a).

Where an employee continues in the same employment after he or she reasonably should
have been aware that he or she has a condition, which has been adversely affected by factors of
federal employment, the time limitation begins to run on the date of the last exposure to the
implicated factors.™®> The date of last exposure in the present case is April 29, 2016, the date
appellant was separated from federal employment.

OWCP determined that appellant’s occupational disease claim was filed on May 8, 2019
as that was the date that appellant’s supervisor signed the employing establishment’s portion of
the Form CA-2. The date an occupational disease claim is filed is determined by the date of receipt
of a claim by OWCP or by the employing establishment, rather than the date the claim was
completed.’* This date may be established by the date of receipt of a Form CA-2 by the employing
establishment.®> Appellant’s Form CA-2 and his accompanying narrative statement were date
stamped as received by the employing establishment on April 15, 2019. The Board therefore finds
that appellant’s occupational disease claim was filed on April 15, 2019. As the date of last
exposure is April 29, 2016, the Board finds that appellant’s April 15, 2019 claim was timely filed
under the three-year requirement of 5 U.S.C. § 8122(a).

As appellant has filed a timely claim for compensation, the case is remanded to OWCP to
address the merits of the claim. After such further development as is deemed necessary, it shall
issue a de novo decision.

104d.

115 U.S.C. § 8122(b).
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CONCLUSION

The Board finds that appellant filed a timely claim for compensation pursuant to 5 U.S.C.
§ 8122(a).

ORDER

IT IS HEREBY ORDERED THAT the August7, 2019 decision of the Office of

Workers” Compensation Programs is set aside, and the case is remanded for further proceedings
consistent with this opinion of the Board.

Issued: July 2, 2020
Washington, DC

Alec J. Koromilas, Chief Judge
Employees’ Compensation Appeals Board

Patricia H. Fitzgerald, Alternate Judge
Employees’ Compensation Appeals Board

Valerie D. Evans-Harrell, Alternate Judge
Employees’ Compensation Appeals Board



